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THIS WEEK:

1.    Arbitration:  A party may be "judicially estopped" from advancing

an argument that runs counter to its successful argument to compel arbitration presented in prior litigation between the same parties.

(Ala.)

2.    Arbitration:  A court must vacate an untimely arbitration award

even though the challenging party agreed to extend the award deadline, if the arbitrator exceeded his authority under the contract. (Conn. App.

Ct.)        

3.    Arbitration: Arbitration clause in new policy applies to claim of

fraudulent misrepresentation absent a showing of substantial evidence that insured was fraudulently induced to convert from original policy.

(Ala.)

4.    Arbitration: Former subsidiary had authority to invoke arbitration

against insurer under policy of parent company. (7th Cir.)

---------------

CASE SUMMARY:

1.    Arbitration:  A party may be "judicially estopped" from advancing

an argument that runs counter to its successful argument to compel arbitration presented in prior litigation between the same parties.  

Gen. Motors Corp. v. Stokes Chevrolet, Inc., 2003 WL 22419473 (Ala.,

October 24, 2003).   

Stokes Chevrolet, Inc. (Stokes) and General Motors Corporation (GM) entered into a relocation agreement, containing an arbitration clause, which authorized Stokes to sell vehicles from GM's Oldsmobile line provided that Stokes relocate its Chrysler assets to another site. Subsequently, the parties entered into a dealership agreement covering the Oldsmobile line, but containing no binding arbitration clause. Within a month of signing the dealership agreement, GM discontinued its Oldsmobile line.  Stokes sued GM, claiming violations of the Alabama Motor Vehicle Act, fraud, and breach of contract.  GM unsuccessfully moved to compel arbitration.  In an earlier appeal (Stokes I) the Supreme Court of Alabama accepted GM's argument that the alleged claims there constituted a "distinct event" related to the relocation agreement and thus were subject to arbitration.  Relying on its previous holding, the court found that Stokes' claims here qualified as ongoing relationship between the parties as defined by GM in the first appeal. As such, the claims relate to the dealership agreement and are not subject to binding arbitration.  Finding that GM would otherwise be unfairly advantaged, the court estopped GM from making an inconsistent argument in a subsequent appeal. (DD)  

Full opinion available online at: http://www.wallacejordan.com/decisions/Opinions2003/1021446.htm
---------------

2.    Arbitration:  A court must vacate an untimely arbitration award

even though the challenging party agreed to extend the award deadline, if the arbitrator exceeded his authority under the contract.  

Am. Fed'n of State, County and Mun. Employees Council 4, Local 704 v. Dep't of Pub. Health  2003 WL 22351596 (Conn. App. Ct. Oct. 21, 2003)

Local 704, Council 4 of the American Federation of State, County and Municipal Employees (union) and Connecticut's Department of Public Health had an arbitration agreement in their collective bargaining contract.  The agreement required the arbitrator to render a decision thirty days after a hearing ended unless "the parties mutually agree otherwise."  An arbitration hearing ended on August 29, 2000, with post-hearing briefs submitted later.  On January 3, 2001, the union and the department jointly sent a letter to the arbitrator terminating him for failure to deliver an opinion within thirty days.  The arbitrator immediately requested an extension.  Eleven days later, the union agreed to a deadline extension; that same day the arbitrator issued an award against the union.  The union moved to vacate the award, arguing that the arbitrator exceeded his authority by delivering a decision after the contractual deadline had passed. The lower court declined to vacate, holding that the union waived its right to challenge a late award when it agreed to an extension.  The union appealed.  The Appellate Court of Connecticut vacated the award, reasoning that the arbitrator's powers derive solely from the contract and he exceeded those powers by violating the award provision.  (DG)

Full opinion available online at:   

http://www.jud.state.ct.us/external/supapp/Cases/AROap/AP80/80ap490.pdf
---------------

3.    Arbitration: Arbitration clause in new policy applies to claim of

fraudulent misrepresentation absent a showing of substantial evidence that insured was fraudulently induced to convert from original policy.

Liberty Nat'l Life Ins. Co. v. Ester, 2003 WL 22419314 (Ala. October 24, 2003).

Ester alleged Liberty National misrepresented that an insurance policy was going to be cancelled and that the misrepresentation fraudulently induced Ester into converting to a new Liberty National policy.  Ester sued for fraud in the inducement; however, Liberty National moved to compel arbitration based upon a clause in the new policy.  At the time of the trial, Alabama case law compelled arbitration only upon the showing of a contract calling for arbitration and a transaction affecting interstate commerce.  The trial court denied Liberty National's attempt to compel arbitration, holding that the case involved only parties of Alabama, and no interstate commerce.  Since that time, a U.S. Supreme Court case changed Alabama law regarding a contract affecting interstate commerce.  On review, the Supreme Court of Alabama stated that the arbitration clause "encompasses 'any dispute, claim [,] question, or disagreement arising out of or relating to this policy,' including 'any claim alleging fraud.'"  Although the Court recognized that it could affirm the order denying the motion to compel arbitration if the Esters had been fraudulently induced to convert their original policy; the Court stated that the Esters had not presented substantial evidence to support their inducement claim.

(Dissent) One justice dissented, arguing that since the Esters were not suing based upon the new policy, but upon being defrauded to cancel their old policy, the claim is outside of the arbitration clause.  (CN) 

Full opinion available online at: http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=al
<http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=al&vol=1021395&i
nvol=2> &vol=1021395&invol=2
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4.    Arbitration: Former subsidiary had authority to invoke arbitration

against insurer under policy of parent company. 

Am. Int'l. Specialty Lines Ins. Co. v. Elec. Data Sys. Corp., 2003 WL 22389816 (7th Cir., Oct. 21, 2003).

MCIS, a subsidiary of MCI, did a project for the New York Police Department which gave rise to a claim against MCIS for damages based on "wrongful acts." American International Specialty Lines Insurance Company (American) had issued a claims liability policy to MCI and its subsidiaries.  Disputes arising under the policy were subject to the ADR processes in the policy.  Between the time MCIS completed the project and the claim for damages was made, MCIS was sold to EDS.  Because the police department's claim occurred while insurance issued by American to MCI was in effect, and arose from acts committed before the sale of MCIS, EDS believed that MCIS (now renamed EDS/SHL) was covered under the policy.  American denied that EDS/SHL had a valid claim because it failed to give American timely notice, and failed to obtain American's consent before settlement with the department.  EDS/SHL invoked the ADR clause of the policy with American, and demanded arbitration of the dispute.  American responded by bringing suit in district court to enjoin arbitration.  EDS/SHL then moved for an order directing American to arbitrate.  The court granted the motion, and at arbitration EDS/SHL received an award of $14 million.  The district court confirmed the award, and American appealed on the ground that EDS/SHL had no right to arbitration.  The Court of Appeals for the 7th Circuit upheld the confirmation of the award, noting that under the terms of the policy, EDS/SHL, as a former subsidiary of MCI was covered by American for acts which occurred prior to its sale.  As a result, EDS/SHL was an "insured" under the American policy, and had the authority to invoke ADR processes in resolving disputes with the company.  (AL)

Full opinion available online at: http://www.ca7.uscourts.gov/op3.fwx?submit1=showop
<http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=03-1526.PDF>

&caseno=03-1526.PDF   

