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 =

CASE SUMMARY:

 =

1.    Arbitration: Decision by Uniform Domain-Name Dispute-Resolution

Policy Panel does not affect claim by domain-name registrant under the Anticybersquatting Consumer Protection Act.  =

 =

Storey v. Cello Holdings, L.L.C., 2003 WL 22309235 (2nd Cir., Oct. 9, 2003).  =

Cello Holdings (Cello) registered the trademark =93Cello=94 on the federal register in 1995 for use in the audio equipment business.  In 1997, Lawrence Storey registered the domain name =93cello.com=94 with Network Solutions, Inc. (NSI).  Cello brought suit against Storey for trademark dilution that same year and the United States District Court dismissed the case with prejudice.  In 2000, pursuant to a clause in Storey=92s registration agreement with NSI, Cello filed a complaint against Storey with the Uniform Domain-Name Dispute-Resolution Policy Panel (UDRP). The UDRP proceeding determined that the rights to =93cello.com=94 be transferred to Cello.  Storey responded by filing suit in district court under the Anticybersquatting Consumer Protection Act (ACPA), seeking to establish that use of =93cello.com=94 was not unlawful under the ACPA (15 U.S.C. =A7 1114(2)(D)(v)).  The district court held that res judicata barred Cello from asserting its claims, and ordered that =93all right, title and interest in the domain name =91cello.com=92=94 be vested in Store= y. Cello appealed to the United States Court of Appeals (2nd Circuit) arguing that its claims were not barred and sought a declaration under 15 U.S.C. =A7 1125(d) that Storey=92s use of =93cello.com=94 was unlawful u= nder the ACPA.  The Court of Appeals held that the district court erred in focusing on the validity of the UDRP decision as it was unrelated to the instant suit, and that the original ruling in district court did not bar Cello=92s current claims regarding Storey=92s unlawful use of =93cello.com.= =94

(AL) =

 =

Full opinion available online at: http://www.ca2.uscourts.gov/  =
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2.    Arbitration:  The Florida District Court of Appeal holds that a

fee splitting clause does not render an arbitration agreement invalid per se, but requires claimant to allege and prove the fee amount would force her to relinquish any statutory remedy.  =

Brasington v. EMC Corp., 2003 WL 22326664 (Fla. App. 1st Dist., Oct. 13, 2003).  =

Grace Brasington sued EMC Corporation for wrongful termination (gender discrimination).  EMC moved to compel arbitration pursuant to the arbitration provision within Brasington=92s employment contract.  The trial court issued a nonfinal order compelling arbitration.  Brasington appealed the order, claiming that (1) the arbitration clause is invalid because it requires her to pay one half of the arbitrator=92s fee=97depriving her of her statutory right to fee-shifting under the Florida Civil Rights Act and (2) the arbitration clause is procedurally unconscionable because the terms of the arbitration policy were not explained in the agreement.  The Florida District Court of Appeal for the First District denied Brasington=92s appeal and affirmed the order compelling arbitration.  The court found that the fee splitting provision was valid because the contract allowed Brasington to avoid paying arbitration costs by not participating in the selection of the arbitrator and because plaintiff did not make the necessary showing that the costs would be so high as to prevent her from pursuing her claim. The court also found that the arbitration clause was not unconscionable because the arbitration policy was identified in the arbitration

provision, and was in clear bold print. (CF)       =

 =

Full opinion available online at: =

http://www.1dca.org/opinion/archiveframe.htm
 =

---------------

 =

3. Arbitration:  Prohibitive costs imposed on a claimant will render an arbitration clause unenforceable.  =

Murphy v. Mid-West Nat=92l Life Ins. Co. of Tenn., 2003 WL 22309069

(Idaho, Oct. 9, 2003).   =

 =

Mark and Janet Murphy (Murphys) sued Met-Life National Insurance Company of Tennessee (Mid-West) for refusing to pay a claim relating to Mark Murphy=92s multiple sclerosis treatment.  Mid-West unsuccessfully moved to stay the proceedings and compel arbitration.  The relevant arbitration provision required arbitration of claims worth $10,000 or less.  In addition, the Murphys were responsible for paying for both their own arbitrator=92s and one half of the third arbitrator=92s fees and legal costs.  In affirming the lower court=92s decision, the Supreme Court of Idaho accepted findings that arbitration would cost the Murphys at least $2,500, and that this amount exceeded what they could afford.  The court noted that the arbitration provision here defeated one of the primary purposes of arbitration=97to provide a less expensive alternative to litigation.  Relying on Green Tree Fin. Corp.-Ala.  v. Randolph, 531 U.S. 79 (2000), the court held that the prohibitive costs arbitration would impose on the Murphys, relative to their small claim, rendered this arbitration clause unenforceable.  (DD)  =

Full opinion available online at: http://www2.state.id.us/judicial/opinions/murphnrl.pdf
 =

---------------

 =

4.    Arbitration:  An arbitrator=92s interpretation of the phrase =93other

paid leave=94 is valid if rationally derived from the collective bargaining agreement.  =

 =

Dep=92t of Corr. v. Pennsylvania State Corr. Officers Ass=92n 2003 WL 22308209 (Pa. Commw. Oct. Ct. 9, 2003)  =

Jesse Rush, a member of the Pennsylvania State Corrections Officers Association (Union), missed work from December 6, 2001 through February 2, 2002 due to a work-related injury.  During his convalescence, Rush received benefits under the Heart and Lung Act, but went uncompensated for three holidays.  The Union grieved, alleging that the Collective Bargaining Agreement (CBA) guaranteed Rush holiday pay.  The CBA states that a permanent full-time employee on sick leave or other paid leave is entitled to holiday pay.  The arbitrator determined that the Heart and Lung benefits constituted =93other paid leave=94 under the CBA.  The Department of Corrections appealed the arbitrator=92s decision.  The Commonwealth Court of Pennsylvania upheld the award, finding the arbitrator=92s interpretation a rational interpretation of the CBA. (DG)  =

Full opinion available online at: =

http://www.courts.state.pa.us/OpPosting/CWealth/out/590CD03_10-9-03.pdf
