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THIS WEEK:

 =

1.    Arbitration: Waiver of right to appeal an arbitration decision is

valid if done knowingly and voluntarily.

 =

2.    Compromise and Settlement:  Judge cannot refuse to enforce a

settlement agreement solely because an evidentiary hearing or mini-trial may be required to resolve disputed material facts.  =

3.    Mediation: Although a showing that a dispute was never mediated

may be sufficient grounds for granting a continuance, a court=92s failure to do so is not an abuse of discretion.  =

 =

4.    Arbitration:  Arbitration award is invalid against a non-signatory

to the arbitration agreement unless there is an alter ego relationship between the non-signatory and a party to the agreement.  =

 =

5.    Arbitration: Amended credit card agreement containing an

arbitration clause held enforceable. =

  =
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CASE SUMMARY:

 =

1.  Arbitration: Waiver of right to appeal an arbitration decision is valid if done knowingly and voluntarily. =

Harvey v. University of Washington, 2003 WL 22120265 (Wash. Ct. App. Sept. 15, 2003).  =

Joseph Harvey filed a medical malpractice complaint against his physician and his employer (University of Washington).  The parties signed an agreement to resolve the suit through a binding private trial and waived their right to appeal. The arbitrator denied Harvey=92s malpractice claim, and Harvey filed a motion to vacate the arbitration award. Harvey argued that the waiver provision was unenforceable under Washington law.  The Court of Appeals of Washington held the waiver of the appeal provision valid for two reasons: 1) it was clear both parties knowingly and voluntarily waived the right to appeal after consulting their attorneys; and 2) Washington law allows parties to knowingly and voluntarily waive the right to judicial review of an arbitrator=92s decision. (SA)  =

Full opinion available online at: http://www.courts.wa.gov/opinions/?fa=3Dopinions.opindisp
<http://www.courts.wa.gov/opinions/?fa=3Dopinions.opindisp&docid=3D511025MAJ
> &docid=3D511025MAJ
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2.    Compromise and Settlement:  Judge cannot refuse to enforce a

settlement agreement solely because an evidentiary hearing or mini-trial

may be required to resolve disputed material facts.   =

Bandera v. City of Quincy, 2003 WL 22111107 (1st Cir. Sept. 12, 2003). =

 =

Bandera (executive director of the Community Policing Commission) sued the City, Mayor, and Police Chief under federal and state law, alleging multiple claims of gender discrimination (sexual harassment and wrongful termination).  Shortly before trial, following two days of mediation, the parties signed a =93Memorandum of Agreement=94.  Subsequently, Bandera refused to sign a typewritten version of the agreement and a release. The district court judge denied requests to enforce the settlement agreement on the grounds that a mini-trial would be necessary to determine the validity of the agreement.  The United States Court of Appeals held that a judge cannot refuse to enforce a settlement agreement based on that reason alone.  Instead, prior to enforcing or denying the enforcement of the agreement, the district court must determine whether the agreement Bandera signed constitute a valid

contract.  (DD)    =

 =

Full opinion available online at: http://www.ca1.uscourts.gov/cgi-bin/getopn.pl?OPINION=3D02-2307.01A
 =

---------------

 =

3.    Mediation: Although a showing that a dispute was never mediated

may be sufficient grounds for granting a continuance, a court=92s failure to do so is not an abuse of discretion.  =

State v. Capitol Feed and Mill, Co., Inc. 2003 WL 22096151 (Tex. App. Sept. 11, 2003).  =

The State of Texas filed a petition for condemnation to expand the right-of-way along a U.S. highway.  The expansion would eliminate about twenty parking spaces surrounding Capitol Feed and Milling Company=92s store and could also affect the traffic flow within the parking lot. The State sought commencement of a jury trial after a special commissioner=92s $2.25 million dollar award to Capitol for the value of the land taken.  Capitol set the case for trial despite the state=92s objections to the selected date. The State unsuccessfully moved for a continuance.  On appeal, the State reasoned that the continuance was necessary due to their expert witnesses=92 lack of sufficient preparation time, counsel=92s scheduling conflicts, and the fact that the dispute had not been mediated.  All of the State=92s arguments failed.  A denial of continuance is reversible only if a clear abuse of discretion is shown. The Court of Appeals of Texas held that although the trial court could have granted a continuance on grounds that the dispute was never mediated, it was not a clear abuse of discretion to not do so. (CF)  =

 =

Full Opinion available at: http://www.3rdcoa.courts.state.tx.us/opinions/HTMLopinion.asp?OpinionID=3D
12164
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4.    Arbitration:  Arbitration award is invalid against a non-signatory

to the arbitration agreement unless there is an alter ego relationship between the non-signatory and a party to the agreement.  =

 =

Bridas S.A.P.I.C. v. Government of Turkmenistan, 2003 WL 22077651 (5th Cir. Sept. 9, 2003)  =

Bridas, an Argentinian corporation, brought an action to confirm an international arbitration award in its favor against both the Government of Turkmenistan (Government) and a company formed and owned by the government, Turkmenneft.  Bridas requested arbitration after a dispute arose under a joint venture agreement between them and Turkmenneft. One issue on appeal is whether the arbitrators had jurisdiction over the Government.  Arbitration agreements rarely apply to non-signatories and the Government was not a party to the original agreement, yet the district court held that under the contract theories of agency, equitable estoppel, and third party beneficiary, the Government was subject to the arbitration agreement.  The United States Court of Appeals did not agree with the district court=92s reasoning.  However, because the doctrine of alter ego is an equity concept rather than a contract theory=97giving courts greater latitude and the ability to look beyond the agreement itself=97it may apply to the relationship between the Government and Turkmenneft.  The Unites States Court of Appeals remanded the case to the district court to determine whether an alter ego relationship between the Government and Turkmenneft existed.  If so, the court must confirm the jurisdiction of the arbitration panel over both defendants.  (DG)  =

Full opinion available at: =

http://www.ca5.uscourts.gov/opinions/pub/02/02-20929-cv0.pdf
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5. Arbitration: Amended credit card agreement containing an arbitration clause held enforceable. =

Walton v. Experian, 2003 WL 22110788 (N.D. Ill. Sept. 9, 2003). =

 =

 =

Latina Walton sued First North American National Bank (the issuing company of Circuit City credit cards) citing violations of the Fair Credit Recording Act, 15 U.S.C. =A7 1681.  Walton alleged that First North had reported damaging information regarding her credit history to third parties.  First North moved to dismiss Walton=92s complaint and to compel arbitration relying on an arbitration clause contained in the Circuit City credit card agreement.  The arbitration clause was not in the original agreement, but was added as an amendment.  Before the amended terms became effective, cardholders were allowed to reject the amendment by returning their card and continuing to pay off their balances under the original terms.  If the card was not returned by a certain date, the cardholder was deemed to have agreed to the amendment.  In opposition to First North=92s motion, Walton argued that the amendment was unconscionable and that sending the case to arbitration would impose an undue financial burden.  The United States District Court held that the amendment was not unconscionable because Walton had a clear opportunity to reject the amendment, but failed to do so.  As a result, Walton formed a mutual contract with Circuit City containing the arbitration clause.  Additionally, the court determined that Walton presented no evidence that arbitration would be prohibitively expensive, or that her financial status was such that she would have been unable to meet the terms of the contract.  (AL)  =

Full opinion available online at: http://www.ilnd.uscourts.gov/RACER2/index.html
