Recent Developments in Dispute Resolution

Willamette University, College of Law

Center for Dispute Resolution

September 1-5, 2003

---------------

THIS WEEK:

1.  Arbitration:  Court accepts motion to vacate an arbitration award

    that is filed after expiration of 90-day statute of limitations where

    motion is originally dismissed by reason of curable procedural

    irregularity.  (2nd Cir.)

2.  Arbitration:  Parties do not contract for heightened de novo standard

    for reviewing arbitration award where the parties are sophisticated and

    failed to clearly and unmistakably express an intent for the court to

    review de novo. (8th Cir.)
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CASE SUMMARY:

1.  Arbitration:  Court accepts motion to vacate an arbitration award that

    is filed after expiration of 90-day statute of limitations where motion

    is originally dismissed by reason of curable procedural irregularity.

    Jonathan Hakala v. Deutsche Bank AG, 2003 WL 22064116 (2nd Cir.

    (N.Y.)).

    Jonathan Hakala (“Hakala”) commenced arbitration against his former employer, Deutsche Bank, claiming that Deutsche Bank had fired him illegally.  After the arbitration panel denied Hakala’s claim in its entirety, Hakala filed a petition in the Southern District of New York, seeking to vacate the arbitration award.  The District Court for the Southern District of New York dismissed as untimely under N.Y. C.P.L.R. §7511(a) a petition to vacate an arbitration award, and Hakala appealed.  The district court ruled that C.P.L.R. §205(a), which grants a six-month grace period for refiling of a timely complaint dismissed for a curable defect, has no application to a petition under §7511(a).  In vacating the district court’s decision and reinstituting Hakala’s action, the Court of Appeals for the Second Circuit held that Hakala’s refiling was timely because the New York legislature intended for §205’s six-month grace period to apply where a petition to vacate an arbitration award is dismissed for curable procedural defect, and the petition is properly refiled within that six month period.  The Court of Appeals reasoned, in support of its decision, that “By making a timely filing of the initial petition within ninety days, the plaintiff fulfilled the principal function of a statutory limitation period—giving the defendant timely notice that it would need to prepare to defend against the claim.”  (DP)

Full opinion available online at:  http://www.ca2.uscourts.gov/
---------------

2.  Arbitration:  Parties do not contract for heightened de novo standard

    for reviewing arbitration award where the parties are sophisticated and

    failed to clearly and unmistakably express an intent for the court to

    review de novo.  Schoch v. InfoUSA, Inc., 2003

    WL 22047827 (8th Cir.(Neb.)).

    Claude Schoch moved to confirm, and former employer, InfoUSA, Inc.

(“InfoUSA”) moved to vacate, arbitrator’s decision that Schoch was entitled to damages for not being allowed to exercise his stock options following termination of his employment.  The United States District Court for the District of Nebraska, confirmed the award. 

Schoch appealed and the Court of Appeals, Eighth Circuit, affirmed on the basis that the parties did not contract for heightened de novo standard for reviewing arbitration awards.  The Court of Appeals reasoned that, assuming that employer and employee could contract for heightened de novo standard for reviewing an arbitration award, they did not do so, where they were both sophisticated parties, and had fair warning in prior Court of Appeals cases that they needed appropriate language to create heightened judicial review, but failed to do so.  Furthermore, the court said that since the parties did not “’clearly and unmistakably’ express an intent to have the district court review de novo the arbitrator’s award, we will not read such an intent into their agreement.”  (DP)

Full opinion available online at: 

http://www.ca8.uscourts.gov/tmp/031296.html
