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THIS WEEK:

1.    Arbitration: A court may not vacate an arbitration award when the

arbitrator properly based the award on the parties' valid stipulation. (Mich. App.)

2.    Arbitration: Election of arbitration through collective bargaining

agreement waives alternative remedial forum.  (Mass. App. Ct.)   

3.    The court will apply the FAA vacatur standard of review, manifest

disregard, unless the agreement clearly expresses a different intent and the court will construe any ambiguities in the agreement against the party who drafted the agreement. (5th Cir.)

4.    Arbitration: Once the Circuit Court orders a case to arbitration

it is permanently divested of jurisdiction unless the parties move to confirm, vacate, or modify the award.  (S.C.)

5.    Arbitration: Although a collateral agreement does not

automatically fall under a broad arbitration clause in the related contract, if a determination must be based upon the related contract, the arbitrator must make the interpretation.  (E.D.N.Y.)
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CASE SUMMARY:

1.    Arbitration: A court may not vacate an arbitration award when the

arbitrator properly based the award on the parties' valid stipulation.

Sutherland v. Sutherland, 2004 WL 95192 (Mich. App., Jan. 20, 2004).

During their divorce, Paul and Kimberly Sutherland agreed to binding arbitration of property division.  The parties agreed to choose an independent appraiser to estimate the value of Paul's businesses, which

would be binding on the arbitrator.   Kimberly believed that the

appraised value was incorrect, so she moved for relief from the agreement.  Paul argued that the appraiser's method was properly within the scope of the agreement.  The trial court denied the motion and the arbitrator used the appraisal when distributing the property.  Kimberly appealed the trial court's decision, but failed to move to vacate the arbitration award.  The Michigan Court of Appeals found that the agreement was properly within the scope of the agreement and there was no evidence of mistake, fraud, or unfair advantage for either party. The Court also found that because Kimberly failed to move for vacation of the award, it could not be vacated on appeal.  (JB)

Full opinion available online at: http://courtofappeals.mijud.net/documents/opinions/final/coa/20040120_c2
40158_40_240158.opn.pdf
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2.    Arbitration: Election of arbitration through collective bargaining

agreement waives alternative remedial forum.

Canavan v. Civil Services Commission, 2004 WL 94131 (Mass. App. Ct., Jan. 22, 2004). 

In 1999, the Boston Municipal Police Department (department) fired Officer, Patrick Canavan.  Canavan disputed his termination under the terms of his collective bargaining agreement with the department and proceeded to arbitration.  Following the arbitrator's award in favor of the department, Canavan appealed to the Civil Service Commission (Commission).  The Commission refused to hear Canavan's appeal, deferring to the arbitrator's award.  Canavan then appealed to the Massachusetts Superior Court, whereupon the city of Boston intervened on behalf of the department.  The Superior Court remanded the case, ruling that the Commission erred when it refused to hear Canavan's appeal.  In response, the city of Boston successfully appealed to the Massachusetts Appeals Court, which held that the Commission properly denied Canavan's request for review of the arbitrator's award.  Specifically, the Appeals Court rejected the Superior Court's conclusion that, at the time of Canavan's termination, he had no choice but to arbitrate his dispute. Referencing Canavan's termination notice, the Appeals Court concluded that Canavan had a choice of remedial forum and that by electing arbitration, he effectively waived his right to plead his case before the Commission. (GC)

Full opinion at: http://www.malawyersweekly.com/archives/ma/opin/coa/1101504.htm
---------------

3.    Arbitration: The court will apply the FAA vacatur standard of

review, manifest disregard, unless the agreement clearly expresses a different intent and the court will construe any ambiguities in the agreement against the party who drafted the agreement.

Action Indus., Inc. v. Engineered Handling Sys., Inc., 2004 WL 111821 (5th Cir. Jan. 23, 2004)

Action Industries, Inc. and Engineered Handling Systems, Inc. (EHS) entered a contract where EHS would design, build and install a conveyer system for Actions furniture distribution facility.  The finished conveyer ultimately failed to meet the specified production rate. Pursuant to terms of the agreement, Action filed a demand for arbitration with the AAA and was awarded $1,307,333,03.  The arbitrator awarded EHS $137,203.29 for its counter claim and EHS appealed.  EHS argued (1) that the arbitration award should have been reviewed under the broader vacatur standard outlined in the Tennessee Uniform Arbitration Act (TUAA) and (2) that the arbitration panel exceeded their power by awarding consequential damages.  The United States Court of Appeals for the Fifth Circuit held (1) that the FAA vacatur standard, "manifest disregard", will apply because the agreement failed to clearly express parties intent to depart from the FAA, and (2) that because the language in the contract was ambiguous they will construe it against the party who drafted it.  EHS was the principle drafter and thus the district court did not err by confirming the arbitration award for consequential damages. (AP)

Full opinion available online at: http://caselaw.lp.findlaw.com/data2/circs/5th/0260765cv0p.pdf
---------------

4.    Arbitration: Once the Circuit Court orders a case to arbitration

it is permanently divested of jurisdiction unless the parties move to confirm, vacate, or modify the award.

Main Corp. v. Black, 2003 WL 23174883 (S.C., Jan. 20, 2004)

Main Corp. sued J. Thomas Black and others to determine title to a strip of land behind their property.  The judge ordered the parties to arbitration.  The Judge's order cited the parties' agreement to direct any appeal of the arbitrator's decision to the South Carolina Court of Appeals.  Main Corp. filed a motion with the arbitrator to amend the award.  When the arbitrator denied the motion, Main Corp. appealed directly to the Court of Appeals.  The Court held it did not have jurisdiction because neither party moved the circuit court to confirm, vacate, or modify the award. (KP) 

Full opinion available online at: http://www.judicial.state.sc.us/opinions/displayOpinion.cfm?caseNo=25772
---------------

5.    Arbitration: Although a collateral agreement does not

automatically fall under a broad arbitration clause in the related contract, if a determination must be based upon the related contract, the arbitrator must make the interpretation.

ADR/JB, Corp. v. MCY III, Inc., 2004 WL 102864 (E.D.N.Y. Jan. 23, 2004).

MCY is the exclusive American manufacturer and distributor of Bilstein automotive products.  In March of 2001, MCY entered into a jobber agreement with ADR/JB to market, distribute, sell, and service Bilstein Engine Flush Systems; the jobber agreement specifically excluded national accounts.  Section three of the jobber agreement confined sales to the jobber's territory unless written permission was received from the distributor.  In July of 2001, MCY and ADR entered into an agreement that permitted MCY to enter into sales agreements for some Bilstein products with Pep Boys.  After ADR/JB learned of sales from MCY directly to Pep Boys, ADR/JB filed this lawsuit against MCY alleging breach of contract.  MCY moved for arbitration pursuant to the jobber agreement. ADR/JB resisted arbitration, stating that the Pep Boys contract was separate from the jobber agreement and did not contain an arbitration clause.  The court examined both agreements, and found that the jobber agreement contained a broad arbitration clause, covering "any controversy or claim arising out of or relating to this Agreement or breach thereof."  The court also found that the Pep Boys contract was a collateral agreement, and although it was a separate agreement, it was connected to the jobber agreement.  The court held that the Pep Boys contract fell within the scope of the arbitration clause in the jobber agreement because a determination of breach of the Pep Boys contract would require interpretation of the jobber agreement.  (CN)

Full opinion available online at:  Westlaw <http://web2.westlaw.com/signon/default.wl?bhcp=1&newdoor=true> 

