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THIS WEEK:

1.    Arbitration:  An arbitration agreement granting an employer the

right to unilaterally select the pool of arbitrators who will decide the outcome of an employee's statutory rights claims is so fundamentally unfair as to preclude its enforcement. (6th Cir. (Mich.))

2.    Arbitration:  If an arbitration award includes attorney fees, a

trial court may not award additional attorney fees for enforcing or appealing the confirmation of the award, unless the arbitration

agreement specifies otherwise.  (Tex. App.)            

3.    Arbitration: Signatory to contract is not bound by arbitration

agreement in suit arising from dispute with non-signatory.  (Tex. App.) 

4.    Arbitration: Arbitration clause enforced because no showing of

unconsionability was made.  (Ohio App. 8 Dist.)    

---------------

CASE SUMMARY:

1.    Arbitration:  An arbitration agreement granting an employer the

right to unilaterally select the pool of arbitrators who will decide the outcome of an employee's statutory rights claims is so fundamentally unfair as to preclude its enforcement.  

McMullen v. Meijer, Inc., 2004 WL 63421 (6th Cir. (Mich.) Jan. 14,

2004).    

Wendy McMullen worked for Meijer, Incorporated as a store detective for approximately nine years until she was terminated in 1998.  She challenged her termination alleging claims of statutory gender discrimination.  Pursuant to Meijer's termination procedures, as set forth in her employee handbook, McMullen instituted arbitration proceedings.  Shortly before the arbitration hearing was due to commence, McMullen filed a declaratory judgment action challenging the fairness of the arbitration agreement given Meijer's unilateral right to select the pool of arbitrators.  Meijer unsuccessfully moved in district court for summary judgment and to compel arbitration.  Subsequently, in light of an intervening 6th Circuit decision (Haskins v Prudential Ins. Co. of America, 230 F.3d 231 (6th Cir., 2000)), the district court, upon reconsideration, granted Meijer's motions.  In its reversal of the district court's decision, the United States Court of Appeals, Sixth Circuit held that the court's ruling "overstate[d] the impact of Haskins on the agreement signed by McMullen."  The Sixth Circuit found that McMullen's substantive rights could not be "effectively vindicated" where Meijer had the right to unilaterally select the pool of

arbitrators.   Noting Meijer's uniform practice of using the same five

to seven arbitrators in every Michigan arbitration it participated in, the court expressed concern over the potential bias created by this "symbiotic relationship," especially given the availability of alternatives wherein a neutral could select the pool of arbitrators. The court held that McMullen's claim extended beyond one of mere hypothetical bias to one challenging "a lack of fairness inherent in the arbitrator-selection process."  The court remanded to the district court the question as to whether the arbitrator selection procedure could be severed and replaced with a fair process, instructing that the parties' intent governs the issue of severability.  (DD)  

Full opinion available online at:  

http://pacer.ca6.uscourts.gov/cgi-bin/getopn.pl?OPINION=04a0015a.06
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2.    Arbitration:  If an arbitration award includes attorney fees, a

trial court may not award additional attorney fees for enforcing or appealing the confirmation of the award, unless the arbitration agreement specifies otherwise.  

Crossmark, Inc. v. Hazar, 2004 WL 64691 (Tex. App. Jan. 15, 2004)

Crossmark, Inc. purchased the assets of Action Brokerage, Inc. from Jim and John Hazar.  The parties also signed non-competition and confidentiality agreements containing arbitration clauses.  A dispute arose and Crossmark withheld scheduled payments on the $600,000 non-compete agreements with the Hazar brothers.  The Hazars initiated arbitration.  The arbitration panel found for the Hazars, awarding to each (1) the unpaid non-compete agreement balance of $570,000, (2) attorney fees, and (3) post-award interest.  The Hazars filed an application in Dallas County court to confirm the award.  A flurry of counterclaims and motions from Crossmark ensued.  The court eventually denied all of Crossmark's motions, found for the Hazars on the counterclaims, and in its final judgment (1) incorporated the earlier confirmation of the arbitration award, (2) awarded the Hazars additional attorney fees for confirming the arbitration award, and (3) conditional attorney fees to respond to possible future appeals.  Crossmark appealed to the Texas Court of Appeals.  The Court of Appeals upheld the trial court's confirmation of the arbitration award, but denied the additional attorney fees for enforcing the award and for further appeals.  The Court found that if an arbitration award includes attorney fees, a trial court may not award additional attorney fees for enforcing or appealing the confirmation of the award, unless the arbitration agreement specifies otherwise.  (DG)

Full opinion available online at: http://www.5thcoa.courts.state.tx.us/files/05/recent/021169F.HTM
---------------

3.    Arbitration: Signatory to contract is not bound by arbitration

agreement in suit arising from dispute with non-signatory.

Meyer v. WMCO-GP, L.L.C., 2003 WL 23163265 (Tex. App., Jan. 15, 2004).

Bullock Motor Company (Bullock) operated a Ford dealership under a sales and service agreement with Ford Motor Company (Ford).  The agreement contained a right of first refusal for the sale of the dealership to Ford and an arbitration clause.  WMCO-GP, L.L.C. (WMCO) then entered into an agreement with Bullock for the purchase of the dealership.  Ford notified Bullock of its intent to exercise the right of first refusal, to which WMCO objected.  WMCO sued Ford alleging that Ford had forfeited its right of first refusal and interfered with the contract between Bullock and WMCO.  Ford moved to compel arbitration based on the clause of the service agreement with Bullock and the purchase agreement between Bullock and WMCO.  The trial court denied the motion, and the ruling was upheld by the Texas Court of Appeals.  The appeals court reasoned that WMCO was not equitably estopped from denying that its claims were subject to arbitration.  Because WMCO did not rely on the terms of the purchase agreement in asserting its claims against Ford, and Ford was not a signatory to that agreement, the arbitration clause was inapplicable to WMCO's suit.  In addition, WMCO was not a party to Bullock's service agreement with Ford, and WMCO's claim was not sufficiently intertwined with that contract so as to warrant invoking the arbitration clause.  (AL)

Full opinion available online at: http://www.9thcoa.courts.state.tx.us/opinions/htmlopinion.asp?OpinionId=
7268
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4.    Arbitration: Arbitration clause enforced because no showing of

unconsionability was made.

Sikes, et al. v. Ganley Pontiac Honda, Inc. et al., 2004 WL 67224 (Ohio App. 8 Dist., Jan. 15, 2004)

Sikes alleged that Ganley Pontiac Honda, Inc. committed violations of various consumer protection statutes and breached implied and express warranties in connection with its sale of a vehicle.  The trial court refused to compel arbitration pursuant to the sales contract, finding the clause unconscionable and unenforceable.  Under Ohio law, a contract is unconscionable when there lacks meaningful choice on the part of one of the parties and the terms are unreasonably favorable to the other party.  The appeals court found no meaningful evidence on the record that the contract was presented as "take it or leave it."  Although Ganley has never modified their form contract, there was only one time where a sale was not consummated and the customer refused to sign the agreement; however, there was not enough information concerning that transaction conclude that the clause is procedurally unconscionable. Although Sikes raised an issue concerning relevant disclosure, the appeals court stated there is no requirement that an arbitration clause include the specific costs.  Sikes' claim that the excessive filing fee of $3,250.00 makes the clause unconscionable, led the court to suggest a more equitable remedy of enforcing the arbitration clause, but shifting the filing fee to Ganley, thereby effecting the presumption favoring arbitration, yet providing a remedy if wrongdoing was established. Sikes' argument that the $3,250.00 filing fee was too high in relation to court filing fees was unpersuasive, as the filing fee increases with the damages sought.  The court pointed out that any claimant could defeat an arbitration clause by seeking, as here, indefinite damages. CN

Full opinion available online: <http://www.sconet.state.oh.us/rod/documents/8/2004/2004-ohio-155.doc>

http://www.sconet.state.oh.us/rod/documents/8/2004/2004-ohio-155.doc
