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THIS WEEK:

1.    Arbitration:  An arbitrator does not fail to draw his award from

the essence of the agreement when he concludes that an employer's unilateral action impacting the commissions of union employees involved compensation.  (S.D.N.Y.)

2.    Arbitration:  When venue and choice of law provisions are

contained in a valid arbitration agreement, the parties must abide by those provisions, even if a contrary state law exists.  (D. Mass.) 

3.    Arbitration: Lack of signature, without additional evidence of

party's assent, renders arbitration clause unenforceable.  (Tex. App.)

4.    Arbitration: Arbitrator's recommended award of attorney fees

adopted and upheld upon arbitrator's finding that financial disparity existed between divorcing parties.  (Ariz. App. Div. 1)

---------------

CASE SUMMARY:

1.    Arbitration:  An arbitrator does not fail to draw his award from

the essence of the agreement when he concludes that an employer's unilateral action impacting the commissions of union employees involved

compensation.   

New York City Saks, LLC v. Local 1102, 2004 WL 35437 (S.D.N.Y., Jan. 7, 2004).  

New York City Saks, LLC (Saks) and Local 1102 Retail, Wholesale, Department Store Union (Union) entered into a Collective Bargaining Agreement (CBA) covering the period February 3, 2001 through January 31, 2004.  On or about October 2001, Saks altered its method of calculating its salespeople's commissions using the Merchandise Locator (ML) system. In October 2001, Saks reduced the amount of credit toward net sales and productivity that salespeople received using the ML system.  The Union objected to the change and prevailed in arbitration.  On appeal, Saks contends that the change to the ML system was "operational" in character and that under the CBA it had specifically reserved the right to make and enforce changes to operational policy.  Furthermore, Saks argued that the Union's failure to raise the ML system issue during the bargaining process constituted a waiver. The United States District Court, Southern District New York held that the arbitrator could reasonably find that Saks' action involved compensation and was not clearly a "change in its policies relating to operations exempted by the CBA."  The court found that Saks' action had the practical effect of reducing employee compensation, and therefore the arbitrator plausibly concluded that Saks violated the CBA.  (DD)  

Full opinion available online at:  

Only the Westlaw <http://www.westlaw.com/>  citation is currently available.
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2.    Arbitration:  When venue and choice of law provisions are

contained in a valid arbitration agreement, the parties must abide by those provisions, even if a contrary state law exists.  

Cashman Equip. Corp. v. Kimmins Contracting Corp. (D. Mass. Jan. 5,

2004)

Cashman Equipment Corporation (Cashman), a Massachusetts corporation, leased a crane and a barge to Kimmins (Kimmins) Contracting Corporation. After a dispute arose, Cashman sought arbitration in Boston, in accordance with the venue provision in the arbitration agreement. Kimmins, a Florida corporation, asked a Florida state court to declare the arbitration clause void under Florida law because it requires arbitration in Massachusetts.  Cashman filed this action to compel arbitration.  Kimmins moved to dismiss, arguing that (1) the U.S. District Court of Massachusetts lacks personal jurisdiction over Kimmins, (2) Massachusetts is an improper venue, and (3) the venue provision violates Florida law.  The District Court held that the contract specified the arbitral venue as Massachusetts, and that the law of Massachusetts would govern any contract dispute.  Thus, the Court ordered Kimmins to arbitrate in Massachusetts, finding that any alleged contrary Florida law is irrelevant to this case. 

Full opinion available online at:  

http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=woodlock/
pdf/cashman%20v%20kimmins%20.pdf
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3.    Arbitration: Lack of signature, without additional evidence of

party's assent, renders arbitration clause unenforceable.

In re Bunzl USA, Inc., 2004 WL 42615 (Tex. App., Jan. 8, 2004).

Bunzl USA (Bunzl) employed Manuel Avila as a sales representative. Avila was terminated by Bunzl in November 2001, and brought suit alleging that he was fired because of his race.  Bunzl filed a motion to compel arbitration based on a clause in Avila's salesperson employment agreement.  The trial court denied the motion, reasoning that the clause was invalid because Bunzl had not properly signed the agreement and presented no alternate evidence of assent.  On appeal to the Texas Court of Appeals, Bunzl again sought to compel arbitration, but was denied. While the lack of Bunzl's signature on the agreement was not determinative, a requirement that the signatures of both parties be present to make amendments, and a blank signature block were evidence that the parties did not intend to be bound until both had signed the agreement.  A party seeking to enforce an arbitration agreement must establish that both parties agreed to arbitrate the dispute, and in the absence of proper signatures, the moving party must present alternate evidence of assent.  (AL)

Full opinion available online at: http://www.8thcoa.courts.state.tx.us/opinions/htmlopinion.asp?OpinionId=
62648
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4.    Arbitration: Arbitrator's recommended award of attorney fees

adopted and upheld upon arbitrator's finding that financial disparity existed between divorcing parties.

Magee v. Magee, 2004 WL 34868 (Ariz. App. Div. 1, Jan. 8, 2004)

The Magee's agreed to submit all issues in their marital dissolution to a court-assigned arbitrator.  The arbitrator made several recommendations, including an award of $10,000 to the wife for attorney fees, which were adopted by the court.  In response to several motions by the parties objecting to the decree, the arbitrator submitted amended findings to the court.  Whereas the arbitrator originally found that a prenuptial agreement had expired; the arbitrator later found that the agreement was in force.  The agreement caused a re-designation of some property as the husband's, and resulted in a decrease of the post-dissolution assets of the wife.  The arbitrator recommended an

additional   $25,000 in attorney fees to be awarded to the wife.  Mr.

Magee objected to the additional attorney fee award, as it appeared that the adjustment was made to equalize the property he received pursuant to the prenuptial agreement.  The appeals court affirmed the adoption of the arbitrator's final recommendation.  Finding no direct evidence to support the allegation that the additional award was made in response to the redistribution, and finding no reasonable support for the inferences, the court rejected the allegation.  Because the trial court has the discretion to award attorney fees to one side when a disparity in income is found, the trial court had the discretion to adopt such a finding upon the recommendation of the arbitrator.  CN

Full opinion available online: http://www.cofad1.state.az.us/opinionfiles/CV/CV030199.pdf
