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THIS WEEK:

1.    Arbitration:  Nevada Supreme Court construes an ambiguous statute

to require mandatory, binding arbitration clauses be included in all Nevada public works contracts.  (Nev.)

2.    Arbitration: Arbitration award vacated because it conflicted with

the express terms of a last chance agreement by incorporating a two-year time limit.  (Ohio App.)  

3.    Arbitration: Dispute resolution terms held unenforceable where

spouse was not authorized to act on his wife's behalf, and contract was one of adhesion. (Tenn. App.)
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CASE SUMMARY:

1.    Arbitration:  Nevada Supreme Court construes an ambiguous statute

to require mandatory, binding arbitration clauses be included in all Nevada public works contracts.  

Harris Assoc. v. Clark County Sch. Dist. (Nev. Dec. 30, 2003)

Clark County School District (CCSD) contracted with Harris Associates

(Harris) for construction work.  When disputes arose, Harris requested arbitration and CCSD refused to arbitrate.  The contract called for arbitration at the discretion of CCSD.  Harris moved to compel arbitration, arguing that a Nevada statute (NRS 338.150) mandates arbitration of public works construction disputes.  CCSD argued that (1) the statute requires public entities to include a merely discretionary arbitration clause in contracts and (2) the statute may not require binding arbitration because to do so would deny a right to trial by jury.  The trial court refused to compel arbitration.  Harris appealed. The Nevada Supreme Court found that because the statute is ambiguous, the court must examine legislative intent, public policy, and internal consistency in construing the statute.  The Supreme Court determined that (1) the legislature intended to require mandatory arbitration of public works disputes and (2) the statute itself effectively waives the government's right to trial by jury.  (DG)

Full opinion available online at: www.leg.state.nv.us/scd/119NevAdvOpNo66.pdf
<http://www.leg.state.nv.us/scd/119%20NevAdvOpNo66.pdf> 
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2.    Arbitration: Arbitration award vacated because it conflicted with

the express terms of a last chance agreement by incorporating a two-year time limit.

Trumbull County Sheriff's Office v. Ohio Patrolmen's Benevolent Ass'n, 2003 WL 23096877 (Ohio App. 11 Dist., Dec. 31, 2003).

Trumbull County Sheriff's Office, Ohio Patrolmen's Benevolent Ass'n (OPBA), and Brian Borawiec entered into a last chance agreement after Borawiec was charged with violating provisions of the CBA regarding the use of sick time.  After entering into the agreement, Borawiec continued to take off more sick time than he had accrued, and was terminated pursuant to the last chance agreement.  Borawiec's appeal of the termination went to binding arbitration.  The arbitrator reinstated Borawiec's employment, finding that since there was no ending date contained in the last chance agreement, that it extended no longer than two years (the length of an expungement period contained in the CBA). The arbitration award was vacated by the court of common pleas, and the appeals court affirmed.  The appeals court found that the last chance agreement did not have an expiration date that would conflict with the agreement being a "last chance."  Furthermore, during negotiations, an expiration date was discussed, but was rejected by the Sheriff's office. In addition, the court decided that the court of common pleas was not required to remand the case to the arbitrator.  Such a decision is permissive, but not mandatory under state law.  (CN)

Full opinion available online at: http://www.sconet.state.oh.us/rod/documents/11/2003/2003-ohio-7207.doc
---------------

3.    Arbitration: Dispute resolution terms held unenforceable where

spouse was not authorized to act on his wife's behalf, and contract was one of adhesion.

Raiteri v. NHC Healthcare/Knoxville, Inc., 2003 WL 23094413 (Tenn. App., Dec. 30, 2003).

In December of 2000, Charles Cox admitted his wife, Mary Helen, to a nursing home operated by NHC Healthcare/Knoxville, Inc. (NHC).  Mr. Cox signed the nursing home admission agreement, which contained mediation and arbitration provisions, on his wife's behalf.  Mrs. Cox died the following spring, and her daughter, Lynn Raiteri, brought suit against NHC for wrongful death.  NHC made a motion to compel mediation and arbitration, which was granted by the trial court.  On appeal to the Tennessee Court of Appeals, the court held that not only was Mr. Cox unauthorized to act on his wife's behalf, but that the dispute resolution terms of the agreement with NHC were unenforceable.  The court reasoned that Mr. Cox had neither express, nor apparent, authority to sign the admission agreement for his wife.  In addition, because the mediation and arbitration terms were embedded in the contract, Mr. Cox was given no explanation of the terms, and the contract was presented to him on a take-it-or-leave-it basis, the terms were unenforceable.  (AL)

Full opinion available online at: http://www.tsc.state.tn.us/OPINIONS/tca/PDF/034/raiteril.pdf
